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WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
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Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 
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1 )KI Responsive to communication(s) filed on 29 January 2009 . 
2a )□ This action is FINAL. 2b)^ This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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4) ^ Claim(s) 3,4 and 9-11 is/are pending in the application. 
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5) D Claim(s) is/are allowed. 

6) |EI Claim(s) 3.4 and 9-11 is/are rejected. 
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8) D Claim(s) are subject to restriction and/or election requirement. 
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application from the International Bureau (PCT Rule 17.2(a)). 
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In view of applicant's request for continuing prosecution following office action is 
rendered non-final. Updated search was performed and the prior art is hereby applied. Pending 
claims are 3, 4, 9-1 1, with claims 9 and 1 1 being independent. 

Claim Interpretation - Applicant's claims are article claims comprising a composition wherein 
the composition has certain properties. Claims 3, 9, 9 and 10 are viewed as composition claims 
forming any article, since applicants do not provide any structural limitation to indicate what 
claimed article actually is. Claim 10 is still deemed as product by process, since it provides 
method by which the article is formed and not structural limitations of the article. 



Claim Rejections - 35 USC § 102 

1 . The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

2. Claims 3, 4, 9 and 10 are rejected under 35 U.S.C. 102(b) as being anticipated by 
KHEMANI (US 6,573,340). 

The prior art of KHEMANI discloses composition comprising polymeric blend and filler, 
wherein the blend is biodegradable. Articles formed include sheets, film and containers, wherein 
containers are thermoformed (see claims) 
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According to claim 8 of KHEMANI the polymeric blend consists of stiff polymers in 
amount of 50-98 % and soft polymers in amount of 2-50 %. 

Glass transition temperature according to claim 1 of KHEMANI teaches stiff polymer 
having Tg of at least 10°C and soft polymers having Tg of less than -10°C. 

Stiff polymers according to claim 27 include polylactic acid. Although the claim recites 
many stiff polymers, PLA is utilized in examples and therefore is viewed as one of the preferred 
embodiments. PLA of KHEMANI is a poly-L-lactic acid, poly-D-lactic acid or racemic mixture 
of D- and L- monomer wherein at least polyL-lactic acid will have required optical purity. The 
racemic mixture will form stereocomplex. Furthermore, one of the ordinary skill in the art 
would know that if the optical purity of PLA falls below approximately 80% the polymer 
becomes amorphous. PLA of KHEMANI is not amorphous, so its optical purity has to be at 
least 80%. 

Soft polymer according to claim 29 of KHEMANI includes aliphatic-aromatic polyester, 
wherein the amounts of the two polymers read on ratio of the instant invention. 

Filler of KHEMANI is inorganic particulate filler. By the way of examples, talc has 
particle size of 3.8 microns and is utilized in amount of 4.5 wt % (table, col. 23), 3.6 wt % and 
6.6 wt % (table, col. 21) and 10 wt% (table col. 22). The amounts of the filler also read on the 
instant invention. According to the example, the composition can be formed into a masterbatch, 
where in concentration of talc is reported as 30%. 

Properties of the article of crystallization index and heat of fusion are deemed inherent to 
the composition of KHEMANI for following reasons. 
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Crystalization index depends on the type of the polymer as well as its heat-up rate, Tg 
and melting point. In case of PLA crystallization also depends on content of L-, and D- 
monomers. PLA of KHEMANI has molecular weight of up to 1 10,000, Tg of 59°C and melting 
point of 178°C, which would encompass PLA of the instant invention. Heat treatment to 
produce biaxially stretched film of KHEMANI by default will be between Tg of the polymer and 
its melting point since film has to be softened to be stretched. Therefore, as per applicant's 
definition, to obtain proper heat of fusion and crystallization, heat treatment of PLA has to occur 
between 1 10-150°C. KHEMANFs disclosure reads on this range. 

In the light of the above disclosure the prior art of KHEMANI reads on articles of the 
instant invention. 

Claim Rejections - 35 USC §103 

3. The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

4. Claims 10 and 1 1 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
KHEMANI (US 6,573,340) in view of OYA (US 6,153,279). 

The discussion of the disclosure of the prior art of KHEMANI from paragraph 2 of the 
office action above is incorporated here by reference. 
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Although the prior art of KHEMANI teaches articles such as films, sheets and containers, 
it does not go into details describing the process of obtaining such articles. KHEMANI does 
mention however, thermoforming as suitable method. 

With that in mind, the prior art of OYA discloses process by which articles comprising 
PLA and polyester blend can be formed. The articles are also containers, sheets, films and the 
like. The prior art of OYA also enables use of fillers much like those of KHEMANI. 

According to process of OYA first a composition disclosed therein is formed into a sheet. 
Sheet is then formed into an article via vacuum forming, vacuum pressure forming and the like, 
which methods are known as thermoforming (col. 2). 

In methods of OYA the PLA has molecular weight overlapping with that of KHEMANI 
and that of the instant invention. The melting point range is provided as 120-300°C, wherein 
PLA is crystallized lactic based polymer (col. 4). According to Col. 7 of OYA PLA is treated for 
at least 10 seconds at a temperature of 100-230°C. Crystallization temperature according to col. 
10 of OYA is about 40°C below the melting point of PLA as well as 1 0-40°C higher than the Tg 
of PLA, with short heating time of 2-30 seconds. The softening point of the PLA of OYA can 
reach up to 1 10°C as well. 

Examples (see col. 12) of OYA disclose specific temperature of 1 10°C for crystallization 
temperature 

OYA discloses well established process that can be utilized to make containers out of 
sheets. The process discloscloses, for example, vacuum forming. 

In the light of the above disclosure it would have been obvious to one having ordinary 
skill in the art at the time of the instant invention to utilize the process of OYA to form article of 
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KHEMANI for following reasons. The prior art of KHEMANI enables thermoforming method 
to be utilized, and the prior art of KHEMANI also discloses composition comprising 
PLA/polyester blend as well as inorganic filler, specifically talc. Since the composition of 
KHEMANI is based on the same components as that of OYA the same process is viewed as 
suitable for forming the articles of KHEMANI. 

Disclosures not utilized in the rejections include, one specifically pertinent teachings to EGAWA 
(US 7,235,287) which disclosure does not qualify as prior art. The teachings of EGAWA read 
on applicant's invention. 

Response to the Applicant's Arguments 

Claim 1 1 argued by the applicants in their response dated 1/26/09 is hereby rejected by different 
prior art. Applicant's arguments are therefore considered moot. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Katarzyna Wyrozebski whose telephone number is (571) 272- 
1 127. The examiner can normally be reached on Mon-Thurs 8:30 AM-2:30 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, David Wu can be reached on (571) 272-1 1 14. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Katarzyna Wyrozebski/ 
Primary Examiner, Art Unit 1796 
March 20, 2009 



